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ll h them, would not of Itself, on any
principle that I know of. render

criminally liable for such
publication or circulation In the c urt
i r. There is. It Is true, authority
to the contrary.) To coav.it him upon
urn facts would be to botd him liaule

for the acts of others nut aided, ta-

llied or encouraged by him. Such a

li becomes material to co rudder wheth-
er the respondent In that proceeding
waa commuted and sentenced for a
construe tie contempt or for a direct
wont'mpL

As to the distinction between these
two classes of contempts. --A direct
rnmnrbt. or a contempt In facie cuJUNE

COURT'S OPINION.

Jin Ancient Foe
To health and happiness is Scrof-

ula as ugly as ever since time
immemorial.

It causes bunches in the neck,
disfigures the skin, inflames the
mucous membrane, wastes the
muscles, weakens the bones, re-

duces the power of resistance to
disease and the capacity for re-

covery, and develops into con-
sumption.

- A ; nch appeared on the left side of my
neck. It caused (rest pain, was lanced.

Cotsrt yesterday Bled a

alaa to lbs emm or ir m.

Hlt editor of Tb AdWWrt. o

rg noisy or tumultuous cunaui ca uouia not curat wunin tne ruic
n the of the court, or so near as O respt nslblllty for the natural and

tnereto ZTto Interrupt Its proeeedln: plainly probable consequences of one".
. an open WttttoflM JTSLr "ilnd these definition, andauthority: or disrespectful behavior or dl,trctlon, of wbat wffenM d e. tBe
ianroaif to the presiding Judge; or ml(trTlUX ,ow the pelltloner to have
any Improper conduct tendlns; to da-- adjudjcd guilty and for what of- -
temx or Impair the administration of ton does It show that sentence was
Just I na An Indirect or constructive imposed upon him?
roatsmot is one offered elsewhere than After recittn In full the motion for
in th. iTMinrc of the court, and which citation or affidavit the mittimus fur- -

m, si a - - thai Mmif h awaa sI aasl ff A

waa srntnea4 lo thirty day

--a im Mibiiiiunc a cartoon of
F itp 0r. TW tu bad bsen

Its operation 10 a-r- w " " "T. - aMM-.- s "In I hi. ana til r n a reu . f . . , n . r? 1 f iffbyt. r 1

s- K- blllrlflPlty Of IDf e.i--- . a-s- aw a w irihc ta art ommttted impotent w " fc. i.e. !., K....n ilillv ft law nsswinat him I went into a777 or in aome manner to Imped or ' . became a running sore
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DISTIL LID ONLY BY

JAS. E. PEPPER & CO.

Established 1780
Distilled under tbe same formula for over a hundred years

la iba ps sars or in roan. ini
embarrass the doe admlnl.iraUon of coutlMl prt at the reneral decline. I was persuaded to try
lust ice--" ' Am r.ncyci- - i hrae." and contra, -- the said Circuit Hood s taraparlils, ana wnen I naa laten
2nd Kd r- - are uenneo 10 court found the said WaJur G. Smith lz bottles my neck was healed and I have jtry Hawaiian statote u

wtry that the tln uit Court i, direct, such as are offered in the guilty of a contempt of thia court as never bad any trouble of the kind since.
M as. K. T. 85TD. Troy, Ohio.to sent-nr- e sir. I presence Of the court, woue imnc jm- - n antra in mr aiuuavii tnu muuua.

.nnll niclive. num. I jmh toe aiuua.it . i.vioru. mt
tjt i - r :ti. i. it- - nn-nr-r s tend to obatruet from the quotation above made, chars;- -

rnal ritr of the
d a constructive contempt only; It MM CSC16 A tlUf AUIUf CtlUr and Oalbrallh.

of the tlrcuitMan. by Jotfc Ft
at.a4da th-- derls.K

and embarrass or prevent the due ad-

ministration off Justice." State v. Wil-

son. 4 III. "The contempt la direct
hen .mmltted beffore and In the pres-e- nr

of or so near to the court as to
nterrunt the proeeedlnjrs of the court.

chnrst--d that the petitioner "did make j Tsand publish for circulation" the matter! ' QflCt MlllS
ref-rr- ed to and. perhaps, that he know- -
initiy published an unfair report of the Will nd you of Scrofula, radically
proceedings and malicious invectives, njajj permanently, as they have
etc. It did not. directly or Indirectly. A iUD

dlassntina opinsass.
Ksva of the Jadawe bi

..,ni ,n of his own. Tt
written an
d ltoa of

1. Ik.. IK. rnfllMIBt 'ontempts are constructive snen charge a publication or circulation oy
e eommitted not in the ores- - the petitioner or by any one else Inm dwwrt contempt. Th-- t

ence of the court, and when tney tena me coun room or in me ussai sasaaw.off Judaw Freer la some ha t

hir oners. t Ion to interrupt, oo- - - ............
la its reaaonlns and mean ins by constructive contemptstruct, embarrass or prevent me oue

. .i s a mt iPhKi.sw as OnJAs far as a brW study thereof Indl-rbt- as

be holds that under Hawaiian aar .iniairation o. jwisr. -- """"" The Cuddy case (1S1 U. 8.. 280) is dls- - LOVEJOY & CO.
Sole DistribntorB for the Territory of Hawaii.

btate. m ina. iss. sis. si. oniempi- -
tio-uiah- able from that at bar. In thethe Supreme Court cannot on

corpus proceedings, which are are generally divided by jurists into me former the finding of the lower court
classes of direct and constructive: di- - WM that the petitioner "did approach"
rect being those committed In the pre- - A certain Juror with a view to Influenc- -
ence of the court, and constructive h - .ng him. The record In the habeas
Ing those arts whl-- h the court voui l corpus proceedings was entirely ailent
have t. construe by some process of aa to the place where the Juror was

f a conateraj aatare. inquire Into the
HHts off the case tl-- atatea. in eflewi.
that if thesw proceedlns had come be-

fore ine Hoprem-- ' urt on appeal or
writ of error, as Is allowed by the stat

aw baa ewsasslaess lsssa f St s sVfraa. f dUVIUsUliru. aas-- nviuo uoru 111 vsatute of aasne of the states, but la not reasoning W " V -
a 1 sals..e ..llh .ha . K oar& as w ww w m Ujasaja 's-- v Jifft wric vvuuiavruii "nn llic mwij

Everybody
should tile a

Malt Tonic
these days for that

tired feeling
Physicians Recommend

red under Hawaiian law. the result CUBtempi. in re hat the act was committed In the
have been different. As It la. he

re-- is bound by the technicalities of the
presence off the court as well as with
the theory that It was not committed
in the presence off the court. The Susituation, and declines to go Into the

asserts of the question, holding that the preme Court held that under those clr- -

cumstances the presumption was thatCircuit Court had Jurisdiction.
Judge Perry holds, la a strongly rah

El-Princ- ipe

De Gales--5
the court found the Juror was ap-
proached In the presence off the court

See also Church on Habeas Corpus.
Sec. SM : Bradley State. M L R. A.
sW (til Gs. lf): Cooper v. People. U
Pac. (Colo.) 7M; State e. Kaiser. 20

Or. 57.
Assuming that the cartoon and words

complained off are off the nature charg-
ed In the affidavit. 1. c. Insulting, con-
temptuous, contumelious, disrespectful
snd tending to obstruct and prevent
the administration of Justice, and that,
aa contended on behalf off the present
respondent, they were off and concerning

award sad logical decision, that the and that therefore the sentence was
valid. In the case at bar. on the other
hand, the record showa affirmatively.
aa it seems to me. that the acts charg
ed were committed elsewhere than ta
the court rooom or court house.' The
language of the affidavit adopted and

the case then pending and undetermin- - made a part of the Judgment and mit- -

peeiishlasl off te cartoon eras not a
direct contempt, and la. if anything, a
"constructive contempt." which by Ha-
waiian statute Is not punishable.

The difference between a "direct and
"constructive" contempt Is that a di-
rect contempt Is one committed In the
pi issues or Immediate vi inlty of the
court. A constructive contempt Is an
art not committed in the presence of

UsS court, such, tor e sample, as news-
paper ntlriea eonmenting upon, or
i art nana relating to the court

The reasoning in Judge Oalbra.th

ed and not. as contended on behalf off tlmus. Is to be read In Its ordinary ac-th- e
net It loner of and concerning: the centatlon. 80 read. It means. If It

meuns anything, that the making and
publishing was away from the court
house. When one says that the "Ad
vertiser" is "a newspaper printed, pub-
lished and of general circulation within
Honolulu." and that in Its Issue of a The Standard for Over Half a CenturyI

case first tried and then concluded,
and that the Circuit Court so found,
snd that such finding cannot be re-
viewed on habeas corpus, still. If the
oojectionable matter was published
and circulated or caused to be pub-
lished snd circulated by Smith, or even,
perhaps, by the proprietors of The Ad-
vertiser, only In the city generally and
not In the court room or In adjoining

ta. aa we understand it. that certain day the said newspaper and Its
papar omm.-niln- upon the dllor and servants, "did make and

off a 'court In a manner dis publish for circulation" certain matter.
he certainly does not mean that it wastasteful to the Judge of that court, is

Wabls to be punished for contempt, not-
withstanding that there la an existing

In the court room or court house that
the editor and others did so make andportions of the court house, these acts

would at most constitute s constructive publish for circulation. The language
used seems to me to be incapable of perial Cigar Storeatatate proaiblilng the punishment off

constructive contempt.
The decision of Judge Perry is a di-

rect negative of the reasoning of Judge
such a construction.

The next and last recital off the mit-
timus in the case at bar la aa follows:

contempt only. If. on the other band.
Smith or. let us ssy. the proprietors, i

published snd circulated such matter, j

or caused it to be published and clr- - j

culaled. within the court room or In the.
saWbraith and denies that the courts "And uhereaa the said Walter G. FORT STREEThave say such power. Smith wis guilty of a contempt of this

adjoining portions of the court house ' court by publishing and printing a cer- -The decision of JhsdgS PrSSUr, ?.:! II

la effect aapports that of Judge Oal the contempt would be direct. Although ta(n false, scandalous, malicious and
there may be. perhaps, a few author!-- , lefamatory atatement accompanied by
ilea to the contrary, this Is supported a Pr,ntd Picture or cartoon, which saidhraitb. dean not go as far. and sh- - th- - r Distributing AgentsM snssaarls to the full the theories ad

ii 1 by Judge OaJbraltb are left an SftS vTUi? su2u"T' -VV-
-'nV" to7he7ase of m7 Territory

ifTrK ' 5S55SJ5 f Hawaii vs. William McCarthy andlanguage above quoted, the ,., ,h conduct and Judicial acts of thecourt aaid "The acta here omPlained in.w.. i.r...i.iinir . ih. trini nt ai1
attorneys for Mr. Smith. M

X Smith and A. La-w-is. Jr I aVece ' ' mr eaiof belong t. the latter class 'construe- -Andrews, believe that a Fed .luae. which said false, scandalous.
ral question is Involved, la that Con mailt lous and statement

It ia a non-intoxican- t,

sparkling and highly
concentrated liquid

Extract of Ha;t ad Hops

' M if either. Tbry consist of the pub-
lication in a newspaper, of general clr- - and printed picture or cartoon was clr- -tr-nmr- baring ra lifted, among other

ul rtt m In the place where the uuri i culaled und published in the court
was ieing held, off such articles In ref room, in tt.- - court house in Honolulu

during the trial of the cause of the Motive Power
ststutew. the Hawaiian statute prohib-
iting lbs punishment of "constructivecontempt. that statute Is now as mu h
a Federal statute as though it had been
aassssd) by ngr--ss In the first in

Territory of Hawaii vs. William M
e arthy, which said public. itlon vv as

erence to a rase pending as were cal-
culated to interfere with the due ad-
ministration off justice, aa It la said."

We have In this rase, not a case of di-
re, i contempt, but a rase off Indirect

ciu ulaied to prejudice and did preju
FORdice the minds of the Jury and preventsraaew. Iff this contention Is' gives Jurisdiction to the i i.ilr a-i-

il lfnparli.il truil 1 ih.- - isu- - s
or constructive contemnt. wlleww.1 mm invidved in said case, and Is calculated

to obstruct nnd did obstruct the flr- -have been committed by the publica-
tion off these several articles In a dally

gesnrts to rnseddM whether or not theact committed ss. In effect, a direct or
a constructive contempt Waft a vlowts securing Pads ral adjudication on Machineruit ourt In the administration of

lustlce and In Its duties In the trial ofnewspaper, which are alleged . . .

Invaluableto nursing moth rs, convales-
cent, dyspeptics, week chil-
dren, etc., etc.

ALTERATIVE
TONIC
NUTRITIVE.
STRENGTH EN I NO,
STIMULANT.
SEDATIVE.

25o Per Bottle

th.s the ere intended to and did prejudice the! said cause which was then and is now
pending and undetermined." Of this Itatsgy brought bef ,r-- I'nlted Stales opie against the court and rrand Is to b-- observed that It Is not a recitalran Judge Bete, on a writ of Jury, embarrass the administration of t w luitiii nun ui oi no uujuuu aii"iijuti.-- - and reflect upon the court na nf vuilt but m.r.lv thai Kmlth w as Drivingna proceedings." rishback Slate, guilty. The mittimus, however. Is not

inn . ji;. A newsnnrter pnmn. the Judgment or verdict: it is merely a
formal order Issued to the sheriff re-
citing that a certain Judgment or ver-
dict has been theretofore rendered and

passed and directing the ex -
ciitlon of such sentence. It Is not suf

SUPREME COURT

DECIDES AGAINST

WALTER G, SMITH

ficient that the mittimus recite that

Anyone operating machinery by power other than electricty
i nof using the best methods. We are prepared to demonstrate
to oU both by figures and refrence of those now using electrici-
ty the economy and ad visibility of getting power from us.

Will you phone us or let us know in some manner where to
find you we will send an expert to figare with you or call at
the office if vou wish.

ration which deliberately seeks to In-rlu- -n

e Judicial action by the publica-
tion off articles threatening the Judges
with pabllc odium and reprobation incase they decide a pending cause In aparticular way. Is guilty off construct-
ive contempt. Stale IW Publishing
Co.. M L R. A. (Neb.) 1M.

Ackermann vs. Congdon. 7 Haw.. SI
Uaiiuary. IttT). was a case off a publi-
cation la a newspaper of an article
containing expressions which were

Hollister
Drug Co.

AGENTS.

FORT STREET.

the accused was guilty but It must
show on !ts face that he has been ad-Judg- ed

guilty by a Jury or by the court,
as the case may be. In other words.
even though an accused Is guilty, a
conviction or Judgment to that effect
by a competent tribunal is necessary
to support a sentence or the execution
thereof. Without such conviction or

Pass U oy in. court to be calculated
to prejudice the tribunal which was to ' Judgment, the sentence and Hawaiian Electric Co., Ltd.

King Street near Alakea. Tel. Main 300.
order of
But it istry defendant s case and render it un- - ! ,,-c- u ,,on would be Invalid

tuusetloua, disrespectful cartoon r pic-
ture, a copy off which is hereto at-
tached and mads a part hereof, intend-
ing and meaning thereby to throw dis

clear that a general order to imprison WM G. IRWIN & CO., LTDavorame IO mm. The defendant'scase r.--f --rred to was pending. The pub- - i !a party unless he has been convicted
eith. r by a Jury or by the court Is a
mere nullity. The law requires thatthe Honorable Oeorge D. .......... mm r.-- ii PS oe g. Contempt, butthat It was regarded as a constructive Wra. O Irwin .President and Manager. ..ni-m- i.t I nUin from ih b. fore a entenro of Imprisonmentof the Judges of said court,

re- - ding Judge at both of the David Lawrence & Co.f the court: "Ae thr ran- - befor. u- - hiltt l"i "iraitiM '. b ..1.4 m a 1 j . mmtrials hereinbefore named, and In said I the first Inntanre of rontru t,vA . . M .W.

Claus preckels First Vice-Preside- nt

W. M. Olffard.. .Second Vice-Preside- nt

H. M. Whitney Jr... Treasurer and Sec.
Oeorge W. Rosa Auditor

8UQAR FACTORS
AND

Commission Agents

I "ili um mni ue wmirm oi ail on'ni.
j In rdinary cases, this conviction munt
I b by the verdict of a Jur'- - In the
case of contempts. It may be by the
Judgment of the court. Still, in either
cafe, the record must nhow a con vic-
tim.. Now it will be seen from this re-- :
turn that there is no Judgment of im-- :
prlnonment for a contempt generally.

cartoon or picture Intending to and at-
tempting to represent the former ac-
tion la a ludicrous and disgraceful
Banner off him. the said Honorable

Oeorge t. Gear, in his official and Ju-
dicial capacity, aa well aa to prejudice
the case off said defendant in the minds
off the public and Jury trying said cause
and that by reason of said Insulting,
contemptuous, contumelious snd disre-
spectful picture or carlo.m and intend-
ing to publish animadversions on the
s sifts acs or proceedings in a tending
trial tending to oreludle th- - nubile

" inn curaoirr brouicht toour notice, and aa the rur t not aikrioua onr. e lmpom no one." (p.
In Smith m Aholo. 7 flaw . 117(April. 17. the publication In a nrvn.P. of an abstract of a bill Iniulty. and while the suit was pending

The .,urt saM: "We had occasion, athe January term. 17. of this courtin the cae of the Hawaiian Oaz-t- te
ante, pse 11. to say that surh publica-
tions as appear to have a prejudicialff.t upon the rights of the parti, m

in rases p n lins in the rourt ..r..

or for a contempt in refuxing to answer
questions. There Is not any conviction
or adjudication by th.- - eovrt that Mr
Adams had been guilty of a contempt.
Without uch Judgment the ootMrt had
no right to commit him to prison, nor
the sheriff to detain him. rt Is true,
and naa admitted on the argument.

ASENTS FOR THE

Oceanic Steamship Company
Of San Francisco. Cal.

rewpevttng the same, and to bstruct r'!,, """"e ronsirurtlve rnntrmptll
.ti.... .. ""' w anams ata reruse to auswetTh.. ouniir

Importers and Jobbers

Fresh Havana Cigars

Received by Every Steamer

aw l prevent the adn mutraiton off jus-- 1 "
- " - ' 1 1 iij.v I li ? i :ifbnH hv th. --rnnil In- -

iu-m- .n f i i r m wiv n n n .mmi. i - . - - - . j .... ms . j - . ..
the. and by knowincly ng n rfnvn in k Z . It m. !. true that the court consider- -
unfair report of the proceedings of the
court, and malU-hNi- s Invectives against
the court and jury tending to bring

fully sustained by authority" See 11 1 ront'"rnPt f,,r which he de- -
- thi-- i ubje t. State vs' v '' '"'P',,0'-nt- . but no uch Judg-'our- t.

72 N. W. (Wis) IftS lis j ment has b.--- n rendered In the case:
The case of Telegram Newspaper Co ! '"' hl,w' v"r n,in contempts the pris-v- j

Commonw ealth 17: Mass si eite.1 on', ,nay have committed. It is not
ior im does '"" " " mnirimrespondent, not hold to the

It waa immaterial in that ""7 " I oi me wun.

ucb court and Jury, and the adminis-
tration off justice Into ridicule, con-
tempt, discredit and odium, did then
and there sad thereby commit a con-tsua- pt

off court. Aa order was there-
upon issued citing. Smith to appear at
a time stated and show cause why he
Shsuld not be adjudged guilty off con-tem- pt

"in publishing, printing and clr-- i
staling the said atatement of and con-eeeni- ng

the Pre sad log, Judge of thia
iown and the cartoon or picture with

Mortgage Loans
s-

-

We shall be plcisetl to re-

ceive applications for loans
upon choice business or resi-
dence real estate security.

In the scrnlinv of auch ap-
plications the following points
will receive consideration :

1st The Borrower.
2nd The Security as to

Title. Improvements, Margin
of Protection, etc.

The amount applied for must
not b greater than 50 per
cent of the value of the secu-
rity eoneerv tively estimated.

onirnry
Ml whether the contempt waa director cot struct 1 ve. for the court was not

umltrd by statute in the matter, buthad power to punish either or bothTh. ...urt h.-- that th.- - puM;- -
. ation a as a contempt, and while Itsail, page 21. "If the publication
amounts to a contempt of court, be-ca- u

it interferes with the due admin- -

. men judgment and conviction must
appe ar by the record." Kxparte Adams,
.f. Miss.. XK (S Am. Dec.. 234. 242. 2."So that it appears that there has been
no adjudication that petitioner and bis
associates have been guilty of a con-
tempt. If this be true, then the com-
mitment, occupying as it does the
place of an execution, has no basis on
which to rest. For It is the judgment

CAUXTO LOPEZ & OO, "RDEN," HAVANA.
BOLTZ. OLTMER fc CO., PHTLADKLPHIA.

COLLINS CIGAR OO.. PITTSBURG.
S. L. JOHNS CIGAR CO.. NORRISTOWN.
AND THE

ANGLO EGYPTIAN CIGARETTE WORKS.
CAIRO, EGYPT.

and not the mittimus by virtue of
which the party committed is detained.
People ex rel. vs. Baker. 89 N. T . 4

I'nlesa the record shows a Judgment of
conviction of contempt, a petitioner
rnav avail himself of the remedy pro-
vided by habeas corpus." Ex parte

linen. 1?: Mo.. 477. 4M. 4. See also
Ex parte Van Sandau. 1 Phillips, tiftl.
M. 407; People vs. Bennett. 4 Paige.

392. In re Blair. 4 Wis. .2l. Sh.-rw.-

rs Sherwood. 32 'nn. 1

reference to a cause now pending and
audatMiiilui J la this court, to-w- it the
ase off the Territory off Hawaii against

William McCarthy, and which said
statement and publication and picture
or cartoon la well cnlculated to preju-
dice the mlnda of the jury sworn to
try th issues and hinder, obstruct and
prevent the court and jury ta the dls--
harge off their duties sad the sdmtnts-tratlo- n

off public justice." The r- -
anansfesu appeared and Hied a return
ant after certain other proceedings had

en lad Judsmeni w va r n 1 - 1 an I

istrttion or justice In a cause beforethe court, the contempt is analogous toa contempt committed in the presence
of the --ourt." it also aaid. "The con-tem- pt,

if there waa one. waa not. strict-ly speaking, committed In the presence
f the court, but It related to a trialhen before the court.
The mere fact that the petitioner, atthe time that he published or causedto be published and circulated, gen-

erally, the newspaper containing thematter In question, knew. If he did. ortnut have known, that some subscrib-er or subscriber, to whom the paper
b- - In due c urrr ! trbf hrln m.f mtmm. . .w

Henry Waternoo.se A Conip'y.

Stack. Bond. Insuranr and
Ral Estats Brektr.

Pmr AND MR Re HA N'T WTi
TeJ. Mala US.

RISDON IRON WORKSMechanical and Hydraulic Engineers

f. JONES, Asen-f- c

Assuming. kOsrorer, that the langjage
used ran ! h.-- to be an averment of
a conviction or Judgment of guilty of

Ssreekels" Building! mm view whe--h I take of taw case. J curt room and there circulate r pub - HONOLULI(Continued oo Pace fi.)
.:..-a-

i'-


